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3(dta x’%ﬁ /ORDER-IN-APPEAL

I M/s Guja.rat State Electrtmty Corporation Ltd Admin Building, GSECL .

Colony, Slkka Jamnagar (heremafter referred to as ‘Appellant’) has filed Appeal
| No. V2/521/RAJ/2021 against Order-in-Original No. DC/JAM-1/8T/03/2021-

. '_ 122 dated 22.07.2021 (hereinafter referred to as ‘impugned order’) passed by the
Deputy Commissioner, Central Excise & C(:ST Division-I, Jamnagar

(heremafter referred to as ‘adjudicating authority”). Another Appeal No.V2/9/EA-

*' ' : Commissioner, CGST, Division-I, Jamnagar (hereinafter referred to as ‘the

 "'Revenue)).

3 The facts of the case, in brief, are that during the course of audit of the

| ;_j records of the appellaqt; it was observed that income from supervision charges
had been .shown in 'jt_he ‘year 2015-16 and 2016-17 under the head of
Miscellaneous receipt. The appeliant awarded contract to M/s BHEL for setting
up and maintenance of thermal power station at Sikka. When M/s BHEL COu_ld.
not coinplete the task ln a particular time and remaining work was carried out
. by the appellant by en'gaging manpower and machinery. As they have engaged
B manpower and machiriery on behalf of M/s BHEL, demand letters were issued
by the appellant to M /s BHEL towards reimbursement of various services along

 with addltlonal supermsmn charges. It was also observed that under the head

-of Miscellaneous Receipt, forfeiture of security deposit’ of Rs.1,70,420/- has

“been shown in the year 2015-16 and 2016-17 which appeared to be a ‘Declared

‘Service’ under Section 66E(e} of the Finance Act, 1994. However, on serutiny of
. ST-3 returns, it was ol::sei'ved that the appellant had not paid service tax on the
supemsmn charges and forfeiture of secunty deposit’. Therefore a show cause
-notice F.No.Vi(a)/8-181 / Circle-111/2018-19/Gr.16 dated 14.08.2020 was issued

. demanding service tax-of Rs.19,43,284/- under _Seetlon 73(1) of the Finance Act
1994 and to étppropriaf.e the amount of Rs.19,43,284/- aiready paid by them. It
:was also proposed to c"harge interest of Rs.17,26,589/- under Section 75 of the

- Finance Act 1994 and to appropriate the amount of interest of Rs. 17,26,589/ -
already pa1d by them. 'I‘he notice also proposed to 1mpose penalty under Section
77 and 78 of the Fmance Act 1994, The ad_] udlcatmg authonty, in the impugned
order has confirmed the demand of service tax of Rs.19, 43 284 /- under Section
73(1) of the Finance Act 1994 and appropnated the amount of Rs. 19,43,284/-

.already paid by 'them He has confirmed the demand of interest of
" Rs.17,26,589/- under Sectlon 75 of thé Fmance Act 1994 and ordered to

approprlate the amour t of interest of Rs.17 26,589/ already paid by them. The

-__‘ R 'catmg authorlty has 1mposed penalty of Rs 2,91 493/ under Section 78

/ﬁ),” o Page 3 of 9
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and Rs.50,000/- under Section 77(2) of the Finance Act 1994.

3.1 Being aggrieved, the Appellant has filed the preserlt appeal contending,

inter alia, that the show cause notice is void ab inito as the ﬁame was issued after

payment of the applicable taxes along with interest at the time of audit. Even

though service tax was not applicable as it was mer_é re-imbursement of -

expenses, the tax along with interest was. paid to buy peai:;ce of mind. It cannot
be said that there was any mala fide intent of evading payinent of service tax by

. Y :' A
reasons of fraud, mis-statement, suppression etc. on the;part of the appellant |
L
ik

and hence penaity is not applicable.

3.2 The appellant subrmtted that the issue mvolved was of substanhal

interpretation of the statutery provisions. For opera'aon of extended period of
limitation, intention to deliberately default is a mandato:y prerequlslte and
inadvertent non-payment doesn’t attract extended pefi't}d of limitation. The
appellant was always under a bona fide belief that at ntai;erial time, no service
tax was applicable on reimbursement of expenses incurred and forfeiture of

security deposit. - : ' : é

4. The ‘Revenue’ has filed appeal on the ground t'hat the adjudicating
authonty ought to have imposed penalty under Sectmn 78 of the Finance Act, ;,‘

1994 equivalent to the service tax involved. { i ' S

' tl '-:.' _.L'__ '~
5. Personal hearing was conducted in v1rtua1 mode ‘on 21.10.2022 when l ;s %
Chartered Accountant Neeta V. Lodha appeared and rextel ated the submissions | :
made in the grounds of appeal and those in the wntten arguments submitted

subsequently through email. She contended that the appellant is not liable to

v

service tax. Despite this, to be on safer side and to avond‘ incidence of interest,

Vet

they had deposited entire amount with interest, before ;ssuance of the show

cause notice. Under these circumstance no penalty is f_ewable, even if their - . .

service is considered taxable. Further the maximum amiount under Section 77 o
of the Finance Act 1994 cannot exceed Rs.10,000/- ‘whelfef‘is lower authority has -
1mposed a penalty of Rs.50,000/-She further subm1tted that in the absence of

any collusion, wilful suppression, etc. on their part, extended period cannot be : |

e

invoked in their case. They relied upon case laws mted by them in support of .
these contentions. She requested to set aside the Order m Ongmal and refund -

the entire amount of tax, interest and pre- depomt amount made at the time of
appeal _ _ ' B - L ‘ _ T

f

0. In the subsequent written arguments submitted by email, the appellant SR

el

. reiterated the submissions already made in'the grounds. oﬁ appeal. 'I‘he appellant '_ o i

o e L o gy

submitted that extencled penod can be 1nvoked only if the service tax has not
been paid by the appellant with malaﬁde mtent]ons The tlepartment has failed

Page4of 9
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to adduce any such ev1denc@‘whxch may enm the department to invoke
' T extended périod in ter_ms of proviso to Section 7391) of the Finance Act, 1994,
:_'} They also contended that as per Section 73(3), where any service tax has not.
*. been levied or. paid and the person chargeable with service tax paid the amount
: of service tax before se‘i‘vi'ce' of show cause notice, no show cause notice was
requ1red to be semced «They contenided that the service tax along with interest

fhas been paid by the appellant before the issuance of show cause notice and

hence the show cause’ notice is void ab mmo In add1t10n, the appellant relied

. fg : upon the following case laws
' R (_a] Haridwar Roorkee Development Authority (Service Tax Appeal No.514/2019)
(b} Adecco Flexion E Workforce Solutions Ltd (Karnataka High Court)
“.{c) Valenia Construction Pvt. Ltd-2015 (11) TMI 658
& - (d) Infinity Infotech Parks Ltd-2014 (36) STR.37 (Cal)
{ + {e)NRB Bearings Ltd-2015 (322) ELT.599 (SC)
~ . {f) Gurlein Manchandana-2015 (4} TMI 658-CESTAT-Mum.

. N 7 . I have carefully é;;ene through the facts of the case, the impugned order,
' -:'grounds of appeal in the appeal memorandum of both the appellant and the

_ ‘revenue. In these appeals, the contentious issue is the penalty imposed under

o :='Sect10n 78 of the Fmance Act, 1994 and 77 of the Finance Act, 1994. While the

appellant challenged the taxability and penalty 1mposed under Section 77 and
i 78 of the Finance Act 1@94 the Revenue only challenged the quantum of penalty

imposed under Sectlon 78 ibid.’

8. At the outset, | would like to get into and discuss technical' issues raised -

" by the appellant. The appellant had contended that the show cause notice is ab

o cinitio void in as much '1s they have paid service tax and interest before issue of
. | ,--showr cause notice. Cor_stentmn raised bythe appellant, against imposing penalty
‘under Section 77 and 78, is that they are Public Sector Unit and there is no

- intention to evade tax: and hence no penalty is imposable on them. They ‘have
o -relied upon the case ol BSNL, Junagadh-2009 (15) STR.168 (Tri-Ahmd). In this
v '-:‘.regard I ﬁnd that the appellant had engaged manpower and machinery on
i behalf of M /s BHEL, and recovered the charges of various services along with
' additional supervision. charges from M/s BHEL. It is an admitted fact that the

--Eamount so recovered were not reflected in the ST-3 return. It needs to be kept in

_ ' rmnd that the Government has introduced self-assessment system under a trust
B _::‘;_based regnne wh1ch ca';ts the onus of proper assessment and d1scharg1ng of the

“service tax on the asse: ,see The deﬁnltlon of assessment” available in Rule 2(b}

- _-,iof Service Tax Rules, 1994 is reproduced as under:

o ‘“assessment’ mcludes self assessment of service tax by the assessee, re-assessment,
LT e prov:stonal as.sessmenl best judgment assessment and any order of assessment in which
- Y \ (e tax assessed is nil: determination of the interest on the tax assessed.or re-assessed.”

"y ?
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In the instant case the appellant has falled to properly assess the- servnce tax
liability and also failed to reflect the correct mlormatxon in the ST-3 returns. The
adjudicating authority has observed that the appellant had provided taxable

services, but not paid service tax to the Govemment exchequer and evaded the

-

same by the way of suppression of facts and contravenﬁon of the prov1s1ons of - A

R N

the Finance Act, 1994 with an intent to evade payment of service tax. At the time
of departmental audit it has come to notxce that they have such kind of liabilities
and they have clehberately escapcd from it. However latcr on, when audit team i
has pointed out the same then only they have paid the due service tax.with . i
interest. The adjudicating authority, therefore, observed that this act of appellant

clearly established their malafide intention to evade payment of service tax by
suppressmg the material * facts from the department Accorclmgly, the
adjudicating authority has held the - appcllant liable to penalty under the

provisions of Section 78 of the Fmance Act, 1994. Ido not find any infirmity in

the above finding of the adjudlcatmg authority. - *‘

9. Regarding contentlon of the appellant that no shbw cause notice was . :
requlred to be issued as they have pald service tax and mteres.. before issue of .

show cause notice under Section 73(3) 1b1d I find that as per Section 73(4),
provisions of Section 73(3) shall not be appllcable in case of non-payment of

service tax by way of suppressmn of facts, fraud, wxlful rms ~statement etc. I find .

that the appellant has not—pa1d service tax by resortmg tb suppressnon of facts ?4

and contravention of the prmnslons of law a'ld hence the provisions: of Section

B

73(3] is not applicable in the instant case.
i l
G. 1 The appellant-had relied upon vanous case laws il their support In the

case law of BSNL relied upon by the appellant BSNL was paymg service tax on
the basis of an estimated amount and th_ere were excgjss payment in some _
months and short payhlcnt and they had adjustcd both an whatever differential . :
amount was available has been paid by them. The depaftlflcnt has taken a stand - :
that excess amount cannot be adjusted against shortfall and demand was ra.lsed i
invoking extended period. Hon’ble Tnbunal has held that such adjustment can °

be allowed and extended period cannot be mvoked Thus the case laws relied .:.

upon by the appellant are not relevant to the issue in hand and not applicable = g
in the present facts and mrcumstances In the case of Haridwar Roorkee B ' 1 '
Development Authonty, the issue was taxablhty of varlous_i fees charged by t_hem. ¥
The Tribunal held that the party had carried: out sover'e%ign activity under the Lo
provision of law and hence not taxable. Thus the facts and ‘circumstances of the | f
said case law is different ana are not squarely apphcable m the instant case. l

Also the facts and circumstances of the other case laws, Adecco Flexion E S
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l Workforce Soluttons Ltd (Kar’lﬁka High Courw:ﬂema Construction Pvt, Ltd—

-‘1 2015 (11). TMI 658, Inﬁmty Infotech Parks Ltd 2014 (36) STR. 37 (Cal), NRB
ra Bearings Ltd-2015 (322) ELT.599 (SC) and Gurlem Manchandana-2015 (4) TMI
) ’ 658-CESTAT-Mum relled upon by the appellant are also dxfferent and hence

cannot be made apphcable in the preserit appeal

- 10. Now commg to the issue of taxab1hty of the service, I find that the appellant

had earned income by way of supervision charges and it falls under the definition

- of servlce deﬂned under Sectxon 66B(44} of the F1nance Act, 1994 which reads

as under

e
i

“(44) “service” means any activity carried out by a person for another for consideration,
and includes a declared service, but shall not include—
(a) an activity which:constitutes merely,—
. (i) a transfer of title in goods or Jmmovable property, by way of .s'ale gift or in any other
manner; or
© (ii) such transfer, delfvery or supply of any goods which is deemed to be a sale within
the meaning of claus; (294) of article 366 of the Constitution; or
* (ii) a transaction in money or actionable claim,
(b) a provision of service by an employee 1o the errgployer in the course af or in
 relation to his employment;
" {c) ﬂzes raken in any Court or mbunal esrabhshed under any law Jor the time being in
Jorce.” - - :

Since the activity viz. supervnsmn has been carned out by the appellant on behalf :
'of BHEL for considerasion, it squarely falls under the definition of * service’ and
the consideration rece}ved for the same become taxable under Sect10n 668 ibid.
Snmlarly, the forfeitui e 'of security: deposit is a conmderatlon recewed for a
~declared service as per clause (e) of Ser*tlon 66E of the Finance Act, 1994which
““ takes care of s1tuat10n° where service income generated due to non-performance
of certam act or toleradng of act as correctly held by the adjudicating authortty
As such, ‘there is no dlspute on taxability of the service. Even the appellant had

accepted the same and pa1d the service tax with interest.

.11, - Regarding 1mpo:.1t10n of penalty under Section 77(2) of the Fmance Act,
~'1994, 1 ﬁnd that the appellant has not discharged their servxce tax llablhty on
the amount received by them as per the provisions of Section 68 ibid read with
rule 6 of the’ Serv1ce Tax Rules, 1994 and hence adjudlcatmg authonty has

ghtly 1mposed penalt'.r on them under Sectmn 77(2) ibid. However, as correctly

contended by appellant the maximum amount of penalty under Sectlon 77 (2) is

- Rs 10 000/ and, accordmgly, the penalty in excess of Rs. 10 000/ needs to be

: set aside. .

f l2. In appeal filed’ by Revenue, it is contended that adjudlcatmg authority
g ed in imposing pe nalty of only 15% of the service tax’ deterrmnecl in

ention of the prowstons of Section 78 ibid. The adjudicating authority

/& s iNEsed penalty of Rs.2,91,493/- which is 15% of the service tax determmed

fi _@___ ' Page 7 of 9
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on the prermses that appelldnt has pa 1d tax and mtcrest oefore issue of show

cause not.u:c Sectlon 78 of the Finance Act 1994 as it stooa at the relevant time

=
<

“a

o o e e st
[

read as under: {

“78.  Penally for fmlure io pay service tax for reasons af fraud, eic. — (1) Where any service
tax has not been levied or paid, or has been shurt—lewed or short-paid, or erroneously refunded,
by reason of fraud or collusion or wilful mis-statement or .suppress:c-n of facts or contravention
of any of the provisions of this Chaprer or of the riiles made thereunder with the intent to evade
payment of service tax, the person who has been served notice under the proviso to sub-section - © T
(1) of section 73 shall, in addition lo the service tax and imlerest specified i the notice, be also TR
liable to pay a penahy wh:ch shall be equal to hmn'red per cenr of the ammmr of such service | -

toax: . oo

Provided that in respect of the cases where the details relating 1o such transactions are =
recorded in the specified records for the period beginning with'the 8th April, 201’ 1 upto the B
date on which the Finance Bill, 2015 receives the assent ¢ of ‘the President (borh days S
mcius:ve) Ihe penaby shall be fi f y p er cent. t_lf the service tax so determined :

Provided firther that where service fax and mterest is pard wtrhm a permd of thirty days
of — - _ Ly

(i) the date of service af notice under the proviso to sub-.sec?mn (1) of section 73, the

penalty payable shall be fifteen per cént. of such service tax and proceedings in respect of ' L
such service lax, interest and penafty .sha!! be aer.med fo be cancluded o _ : . '
(ii) " the date of receipt of the order oj the Central Exc:se Oﬂicér determmmg the amount

.of service tax under sub-section (2) of section 73, the penaity payabie shall be twenty-five

per cent. of the service tax sc determmed |

Provided also that the benef t of reduced penafgz under rhe _second proviso shall be

avarlable only if the amoun! of such reduced penauy is also palﬁ wrrhm such perwd '

Explanation. — For the purposes oj ‘this sub-section, .spec:f ed records means records
including compurertsed data as are reamred to be maintained by an assessee in
accordance with any law foF the time: bemg in ) force o where there is no such requirement,
the invoices recorded by the assessee in lhe books of accounts s‘hal! be considered as the
specified records. : :

(2) Where the Commlssroner (Appea!s) the 4ppel!ate Trzbunql or fhe court, as the case

may be, modifies the amount of sérvice tax detefmined under sub-section (2) of section 73, .
then, the amount of penalty payab!e under sub—secnon (1) and the interest payable thereon . :
under section 75 shail stand modified act:ordmgly, and after taking into account the ;
amount of service tax so modified, the person who is liable 10 pay such amount of service

tax, shall also be ka_bie to pay the am_aum‘ oj ‘penalty and mrerest so.modified.

(3) Where the amount of service tax or penally is 1ncremed by the Commissioner hE
(Appeals), the Appellate Tribunal or the court, as the case may be, over and above the
amount as determined under sub-section (2) of section 73, the time withinwhich the interest |
and the reduced penalty is payable under clause (i) of the second proviso to sub-section | )
(1) in relation to such increased amount of service tax shall be counted from the date of '
the order of the Commissioner ( 4ppeafs) ihe 4ppeIIare Thbumzl or the court, as the case g
may be. * o ;

From perusal of the above staturo'ry provision, 1t is ev1dent that penalty

imposable under. this section is hundred percent of the service fax evaded.

Reduced amount of penalty of 15% under clause (1) of second provxso to Section

hg/a/ | PageﬁéfQ : i

+




i . | - R : V2/521/RAJI2021
.”__;'. E Y L. .o ... . VIBEEA-2IRAJIZOZA

lr-

freduced penalty are pald betw’issuc of show%&se notice. Hon’ble Supreme
" Court in the case of Dharmendra Textile Processors- 2008 (231) E.L.T. 3 (S.C.)
iand Rajasthan Spmmng 7 Weaving Mills- 2009 (238) E.L.T. 3 (S.C.) clearly spelt
out the position of law with regard to imposition of mandatory penalty wherein

f. t o 1t is held that pavment of tax and interest before issue of show cause notice
: 1‘ " ‘cannot alter the mandatory penalty. In the present case, appellant has not paid
5 ' | _the penalty of 15% of service tax before 1ssue of show cause notice. Therefore,
| ad]udlcatlng authonty has erred 'in 1mposmg penalty of Rs.2,91,493/- under
'Sectmn 78 ibid. He should have imposed penalty of Rs.19,43,284/- a.nd an
i; __ optlon to pay the reduced pcnalty of 25% under clause (ii) of second prowso to
L Sectlon 78 of. Flnance Act 1994, provided reduced penalty a.lso paid w1th1n 30

- ';'E;'days from the date of rece1pt of the orcler

' 13, In view. of dlscussmns and findings as above, I reduce penalty under
Sectlon 77(2) of the F&qancc Act 1994 from Rs.50,000/- to Rs 10,000/ - (Rupees
. ten thousand only) and enhance penalty under Section 78 of the -Finance
Act 1994 .from Rs. 2 9i,493/ to Rs.19,43 284/— '(Rlipees nineteen lakh forty

.' _'ithree thousand two hundred eighty four only However, in view of clause [n) of

:'-?:_'.;i'g the second proviso to Sectmn 78 (1) of the Finance.Act, 1994 as the amount of
' Service Tax confirmed and interest thereon is already pald the penalty shall get
'. -"‘:'reduced to twenty ﬁvc percent of the sald amount of Rs.19,43,284/-, if such
. reduced penalty is paJ(,l w1thln the period of thlrty days from the date of recelpt

of this Order. | |

3R mmmemﬁﬁﬁﬁmmﬁmmmﬂﬁmm%r
- .12. Appeals filed by appellant and the Revenue are disposed off as abovc

(e yarg ﬁqg/ SHIV %ﬂap SINGH)

Supenﬁt;hdent . RS (3rdiT)/Commissioner (Appeals) -
- Central GST (Appeals) o o : '
By R.P.AD. Rajkot ‘
BEC T T To

. Ltd, Admin Building,
o Gﬁﬁqﬁﬁé’ﬂ Gﬁwgiﬂ@lm GSECL Colony, Sikkg, Jamnagar
© | Rygw, ORI - -
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